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ANATIOMY
OFE THE

WORKPLACE

The human body Is a
complex machine; so
we examine what role
HR playsiin keeping
workforces healthy=—
and,running.smoothly.

BACKSTORY — WELLNESS 2.0 WORKING THROUGH IT

How back pains Making sense
are hurting of thinking beyond
performance. dollars and cents.

ﬁ HUMAN CAPITAL MEDIA®

Dealing with
issues from arthritis
to seizures.
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Navigating Employee

Wellness Programs

The legal landscape for wellness programs is evolving,
but this primer will help guide you down the right path.

By MNicole Baldwin
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Emplugre-.- wellness programs have become increasingly
popular over the yvears, However, companies are hesitant
to implement these programs because of lack of legal guid-
ance and uncertainty about the retern on investment of cor-
porate wellness,

Drespite the unknowns, there are plenty of reasons o im-
plement a corporate wellness program., In fact, there have
been numerous accounts of the positive eifect wellness pro-
grams have on emplovers largely reporting that the programs
are delivering its intended benefit — improving health and
reducing coss,

While the exact numbers for a company'’s return on invest-
ment will differ, statistics on the effectivencs of wellness pro-
grams are promising, According o a 2012 review of 62 studics
published in the American foersmal of Health Proinstion, conpa-
nies with wellness programs bad an average reduction of
25 percent in costs related to sick leave, health plans, workers”
compensation and disability insurance.

I 2 2014 squdy by Hareond Baginess Reviens of 20 companies,
those with wellness programs had less of an increase in annual
health care costs (1 to 2 percent) compared with the national
average (7 percent). Other reports also show that, for cach
dollar invested into a corporate wellness program, companics
have seen remrns of approximately $1.50 or more.

While some employers focus on the bomom line (ic., the
finamcial impact of wellness programs), improved employee
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morale and loyalty should be considered as contributing fac-
tors. There are numerous ways to go about ereating and -
plementing a wellness program, First, consider the various
regulations pertaining to them.

For example, in 2013, the U5, Labor, Treasury and
Healtl and Human Services departments set forth rules for
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wellness programs in the final regulations of the
Affordable Care Act. The regulations require
wellness programs to be reasonably designed o
promote health or prevent discase and describe
twir basic program types: participatory and
health-contingent.

Participatory programs are those that offer em-
ployees health-related benefits, with or withour a
reward tied to them, such as free gym member-
ships, paid entries for 3K runs or paid membership
to a softball league.

Health-contingent programs require partici-
pants to satisfy a standard related to a health fac-
tor te obtain a reward, and such programs are di-
vided into two categories: activitv-only and
outcome-based. Activity-only programs require
employees to participate inan activity to obtain
such a reward.

Cutcome-based programs require emplovess o
achieve a specific outcome to receive an Incentive,
There are several regquirements health-contingent
programs st meet to comply with the ACA, so
it 15 unportant to consult these rules prior o m-
plementing such a program,

Emplovers also must provide reasonable ac-
commuodations to allow emplovees with disalali-
ties to participate i wellness programs, They
should be mandful of additional rules set forth in
the Americans with Disabilities Act of 1990; the
Health Insurance Portabahty and Accountabilicy
Act of 1996; the Consolidated Omnibus Budget
Reconciliation Act, better known as COBRA;
the Employee Retirement Income Security Act,
better known as ERVISA; the Genetie Informa-
tion Mondiscrimanation Act, beter known as
GINA; and related state lavws.

Additionally, the U5, Equal Emplovment Op-
pormeny Commission proposed rules in April
lel.ﬁ. wl!lin;_'l!l, i[' I;,'I!I:I.l."'ll;'l;l. wul.l|1,1 |:l|'\|wi1.‘|1.' 'ﬁ.lrll!lur
regulation with regard o issues such as disabili-
wv-related inquiries and medical examinations,
ﬁ|:l|.'|."iﬁ|.‘,!||:,'. the EEOC seeks o |."|,I|"il:!.' T well-
ness programs are affected by the ADA,

While the legal landscape of corporate wellness
programs continues o evolve, emplovers should
remain optimistic given the positive repores thus
far, and seek legal counsel for guidance on compli-
ance Bswes. Based on my own experience, incor-
porating wellness into the workplace can be both
fun for employees and rewarding for emplovers
mindful of the bomom line, uf

Nicale Baldwin is an attarney specializing in labor and
employment issues for Carothers DiSante &
Frevdenberger in San Diego. To comment, email
Efilors@hworkione, com.

RULING KEEPS JUST BETWEEN US TRULY HUSH-HUSH

A propery drafted nondisclosure agreement can be crucial to protecting
information. it can also potentially allow you to prevent an employee from
diselosing information that would not qualify as a trade secrel. Inthe recent
Orthofix Inc. v Huntercase, the 6th Circuit found that Enc Hunter, a former
Orthofix ermployes, had violated a nondisciosure agreement when he dis-
closed nontrade secret information. Hunter worked as a medical-device
salesman for Orhofic, In that capacity, he kearmed detailed information re-
garding schedules, preferences, prescribing practices and other aspects of
Orihalix's clientele, Hunter keft the company to work at a competitor and
used the information he learmed to divert business to his new employer.
Orithodix swed Hunter, claiming, among other things, he had breached his
noendischosune agreement. The trial court found for Huner. It held that Or-
thofix had not estabiished that the alleged confidential information qualified
a5 afrade secret. The Gth Circuit reversed, noting that while the information
used by Hunter might not qualify 2s a trade secret, it could still qualify as
confidential. Finding that Hunter had made use of confidertzal information
as defined by the employment agreement, the Gth Circuit ruled in favor of
Orthofic, Orthalfix ing. v Hunter, Case No, 15-3216(Nov. 17, 2015),

IMPACGT: While this case was an interpretation of Texas law, employers
that use nondisclosure clauses should ensure that they are obitaining the
rhasmum profection possible for potentially confidential infarrmation.

‘ROLE' PLAYING AND PROTECTED ACTIVITY

Most emiployers know that an employee making cormnplaants related to al-
leged Fair Labor Standards Act viclations has engaged in protected activ-
ity. The situation gets complicated when it is not clear i an employes has
actually made a protected complaint, Historically, courts have required a
manager 1o “step outside his or her role of representing the comparny and
either file {or threaten to file) an action adverse to the employer, actvely
assist other employees in asserting FLSA rights, or atherwise engage in
activities that reasonably could be perceived as directed toward the asser-
tion of rights protected by the FLSA™ before they earned the protection
agamnst retaliation. The Sth Circuit Court of Appeats found that a manage-
rial employee can engage in protected activity without "stepping outside
her role” or taking “action adverse to the employer.” In Rosenfield v
GlobalTranz Enterprises Inc., the court determined that a company's head
of hurmnan resources making intermal complainks still qualified as protected
activity even though she had not explicitly taken a position adverse to her
employer. Applying the “fair notice”™ standard the LS. Supreme Court
adopted in Kasfen v Saim-Gobain Pemormance Flastics Carp., the 9th
Circuit found that GlobalTranz had received fair notice that its head of HR
was engaging in protected activity. Atls Rosenfield v GlobalTranz Enter-
prises, el al, case Mo, 13-15292 (Dec. 14, 2015).

IMPACT: Following Rosenfield's interpretation of Kasten, employers must
be even more cautious in dealing with reports of possible FLSA violations,

Mark T, Kaobata and an".r Denis are PaFtbers ut ehe law firos Baglow,
Kobata and Denas, which has offices in Beverly Hills, California_ and

Chicagoe. To commcnt, ermail eullmnfﬂ-\wnklhm.rv.'lm.



